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Is Bush Breaking the Law

Greetings, Gentle Reader,

s the president violating the wiretapping law? A super-
secret court convened in an equally secret and heavily
guarded room and settled that question early in September,
2002.

The president’s enemies are telling the American
people he is violating the law with his wiretapping
surveillance, though this secret court has said the opposite.

It's time to examine the facts, and Byron York has done
a masterful job of laying them out in understandable order,
but for our purposes, we'll shorten it considerably.

Way back in 1978 Congress created the FISA Court to
oversee surveillance of top-secret foreign intelligence
gathering. That meant the president had to go to this court
to get a warrant when he needed to wiretap any suspected
or known terrorist. At the same time Congress created the
FISA Court, it also created a super-secret Court of Review,
giving it authority over FISA.

Now fast-forward to 1995, when Janet Reno, attorney
general, and her assistants, particularly Jamie Gorelick,
built a "wall" that made it illegal for law enforcement (FBI
types) to share information with the intelligence department
(CIA types). So, if the FBI knew there was going to be an
attack on this country, they couldn'’t tell the CIA. Actually,
they did have some such information before 9/11, but they
couldn’t share it with the agency tasked with protecting the
American people from terrorist attacks. Brilliant, huh?

Because of that wall and the 9/11 attacks caused by it,
Congress passed the Patriot Actin October 2001, requiring
that the wall be torn down.

Unfortunately, the judges on the FISA Court didn't like
the Patriot Act, so in November 2001, when the Justice
Department asked for surveillance permission, the Court
refused to grant it, demanding a return to the requirements
established during Janet Reno’s tenure. This was about a
month after Congress passed the Patriot Act.

At this particular time, we were under tremendous
threat from Osama bin Laden’s network of terrorists, but the

FISA Court flatly refused to honor the Patriot Act, ordering
changes in procedures, keeping the wall intact and
requiring that certain staffers be included in all debates.
The Justice Department labeled these "chaperone
requirements."

The quarrel went back and forth, and in July 2002, the
Justice Department filed an application for surveillance with
the FISA Court, one that did not include the staffers
demanded by the Court. FISA granted it, but insisted their
dictates be honored and the staffers included.

One month later the FISA Court made its decision
public, accusing Justice of misrepresenting evidence and
misleading the court. That was the last straw, and the
Justice Department decided to take the matter to the top-
secret Court of Review. So, about one year after 9/11, in
September 2002, several lawyers gathered to argue the
case before the three federal appeals court judges on that
Court. Though the Court had never been used, it had
continued to exist. Those presentincluded various lawyers,
the three judges, a Justice department official, an FBI
official and some staffers.

The case was so secret it wasn't given a proper name.
It simply was labeled "Sealed Case." As Mr. York reports,
Theodore Olson, U.S. Solicitor General, argued that the
FISA Court "had perpetuated a serious and increasingly
destructive barrier which has hamstrung the president and
his subordinates" in their work to protect "the United States
and its citizens from attack and from international
terrorism." He further argued that FISA’s ruling was
inexplicable.

The question was whether FISA had the authority to
force the president to conduct surveillance their way. The
Justice Department said "No," the FISA Court said "Yes."

In a matter of hours, the Court of Review handed the
FISA Court a resounding defeat. But it gets better. They
ruled that not only could FISA not tell the president how to
conduct surveillance, but the president had inherent




authority under the Constitution to conduct surveillance
without getting a warrant from anyone. Then referring to a
case known as Truong, the Court of Review held "that the
President did have inherent authority to conduct
warrantless searches to obtain foreign intelligence
information...We take for granted that the President does
have that authority and, assuming that s so, FISA could not
encroach on the President’s constitutional power."

Of course the ACLU filed a brief asking the U.S.
Supreme Court to review the "Sealed Case," but the
Justices refused.

As Mr. York says, the irony in this case is it was not
about whether the president had overstepped his bounds,
as is being charged at present, but whether the courts had
overstepped theirs. The Court of Review ruled in favor of
the president, saying he had the Constitution on his side. In
so doing, they answered the question concerning which
entity had overstepped its bounds. The answer? The FISA
Court.
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